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JOINT APPENDIX 


[ Filed June 2, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HILTON M. ETHERIDGE 
and 
HERMAN SAVAGE 
t/a STARLITE RESTAURANT 
1419 Irving Street, N.W. 
Washington, D. C., 


Plaintiffs, * Civil Action No. 1667-'60 


v. 


THE UNITED STATES OF AMERICA : 
c/o the Attorney General i 
Washington, D. C., 


Defendant. 


COMPLAINT 
(For refund and abatement of Cabaret Tax) 


1. Jurisdiction is vested in this court pursuant to the provisions 
of 28 U.S. Code Section 1346(a)(1), 1402, 2402 as amended. | 

2. The plaintiffs herein are a partnership which operates the 
Starlite Restaurant doing business in the District of Columbia. 

$3. The taxable periods herein involved are the taxable quarters 
for the calendar tax years of the Starlite Restaurant beginning with the 
quarter ending December 31, 1954, and concluding with the quarter end- 
ing December 31, 1956. | 

4. For these taxable periods plaintiffs filed cabaret tax returns 
as required by law and paid the cabaret tax due and disclosed thereon 
to the District Director of Internal Revenue as shown below} 
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Period Ended Cabaret Tax Per Return and Paid 


12/31/34 $ 1275.69 
3/31/55 1502.20 
6/30/55 1398.01 
9/30/55 1377.79 

12/31/55 1486.92 
3/31/56 1506.74 
6/30/56 1402.47 
9/30/56 1277.37 

12/31/56 1307.98 


Total returned and paid, 12535.17 


Plaintiffs maintain adequate and complete records from which the 
correct cabaret tax due and returnable as shown above can be determined, 
and such records form the basis for said tax determination. 

5. Under date of January 31, 1958, the District Director of Internal 
Revenue sent to plaintiffs his report as to cabaret taxes due for the 
periods involved, alleging that additional cabaret taxes were due and 
payable as shown below: 


Period Ended Cabaret Tax due as determined by 
District Director of Internal Revenue 


12/31/54 $ 5,015.65 
3/31/55 5,023.10 
6/30/55 4,948.87 
9/30/55 4,913.16 

12/31/55 5,364.07 
3/31/56 5,290.93 
6/30/56 4,852.73 
9/30/56 4,409.31 

12/31/56 4,377.90 


a 


Total 44,195.72 
Reported and paid 12,535.17 


—_— 
Additional claimed $ 31,660.55 

In making his determination of the cabaret tax due as above set 
forth, the District Director of Internal Revenue ignored the books and 
records of the business of Starlite Restaurant and predicated his determin- 
ation of cabaret tax for each period involved on an arbitrary conclusion 
that 85% of the gross sales of the business should be subjected to a cabaret 
tax. 
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6. Under date of February 24, 1960, plaintiffs received a letter 
from the Internal Revenue Service (its Appellate Division) advising that, 
since no mutually satisfactory basis for settlement had been reached 
with respect to the cabaret taxes here involved, an assessment of the 
additional taxes claimed to be due would be made in due course. 

7. On or about March 11, 1960, plaintiffs were served with notice 
and demand for payment of the alleged cabaret tax claimed to be due of 
$31,660.55 and interest of $7,861.87, all of which had been assessed on 
said date. 

8. Under date of March 21, 1960, plaintiffs addressed a letter to 
the District Director of Internal Revenue in Baltimore forwarding there- 
with a check for $500.00 to be applied (under protest) to the additional 
cabaret tax assessed for the period ending December 31, 1956, and for- 
warding therewith a claim for refund of said $500.00 and the abatement 
of $31,160.00 plus the interest assessed thereon. Said claim thus covered 
the entire assessment and amount paid. In said letter the Director was 
requested to issue his formal notice of the rejection of the claim so that 
suit could be promptly brought before this Honorable Court. 

9. Under date of May 27, 1960, the District Director of| Internal 
Revenue by certified mail issued his formal notice of rejection of plain- 
tiffs’ claim, which has been duly received by the plaintiffs. 

WHEREFORE, plaintiff demands: | 

1. Judgment against defendant in the amount of five hundred dollars 
($500.00) plus interest and costs. | 

2. The abatement of the additional cabaret tax assessed in the 
amount of $31,160.00, plus the interest assessed thereon. 

3. Such other relief as to the Court may seem just and proper. 

REGES & REGES 


By: /s/ Samuel C. Klein 
Attorney for plaintiffs 
711 Fourteenth Street, N.W. 
Washington 5, D.C. 
REpublic 7-3537 


Plaintiffs demand that all issues in this case be tried by jury. 
/s/ Samuel C. Klein 


[ Filed August 1, 1960] 


ANSWER 

Comes now the defendant, the United States of America, and answers 
the complaint as follows: 

1. Admits the allegations in paragraphs 1, 2, 6, 7 and 9 of the 
complaint. 

2. Denies the allegations in paragraph 3 of the complaint except 
that the defendant alleges that only certain cabaret taxes paid for the 
taxable quarter beginning October 1, 1956 and ending December 31, 

1956 are involved in this case. 

3. Denies the allegations in paragraph 4 of the complaint except 
that the defendant admits that the plaintiffs did file cabaret tax returns 
and did pay cabaret taxes as follows: 

Period Ended Cabaret Tax Per Return and Paid 


12/31/54 $ 1275.69 paid 
3/31/55 1502.20 paid 
6/30/55 1398.01 paid 
9/30/55 1377.79 paid 

12/31/55 1486.92 paid 
3/31/56 1506.74 paid 
6/30/56 1402.47 paid 
9/30/56 1277.37 paid 

12/31/56 1307.98 paid 


Total returned and paid 12535.17 


4. Admits the first sentence in paragraph 5 of the complaint but 
denies the allegations in the second sentence of that paragraph which 
begins "In making his determination. . .". 

5. Admits the allegations in the first and last sentence of para- 
graph 8 of the complaint but denies the allegations in the penultimate 
sentence of the paragraph that said claim thus covered the entire assess- 
ment and amount paid. 

WHEREFORE, the defendant prays that this action be dismissed 


with costs to the defendant. 
/s/ CHARLES K. RICE 
Assistant Attorney General 
Tax Division 


/s/ RICHARD M. ROBERTS 
Chief, Claims Section 


/s/ JOHN J. GOBEL 
Attorney, Claims Section 
/s/ OLIVER GASCH | 
United States Attorney 
Of counsel. 


[Filed February 17, 1961] 
DEFENDANT'S MOTION FOR JUDGMENT ON THE PLEADINGS 
Defendant moves the Court, pursuant to Rule 12 of the Federal 
Rules of Civil Procedure, to enter judgment on the pleadings, |dismiss- 
ing this action, on the grounds that the Court lacks jurisdiction of the 
subject matter of the action and the complaint fails to state a'claim on 
which relief can be granted. 


/s/ LOUS F. OBERDORFER 
Assistant Attorney General 
Tax Division 


/s/ RICHARD M. ROBERTS 
Chief, Claims Section 

/s/ ROBERT L. HANDROS 
Attorney, Claims Section 


/s/ OLIVER GASCH 
United States Attorney 
Of Counsel 


[ Filed March 4, 1961] 
ANSWER TO MOTION FOR JUDGMENT ON THE PLEADINGS 

NOw COMES the plaintiffs, by their attorneys of record, and 
answering the Motion for Judgment on the Pleadings, state as follows: 

1. This Court has jurisdiction of the subject matter of this action. 

The Government's motion is inconsistent with its admission of 
jurisdiction made in its answer to the complaint. (Paragraph 1 of Answer, 
filed August 1, 1960). 
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In its motion, the Government admits that this Court has jurisdic- 
tion “insofar as the taxpayers seek refund of the $500 which they have 
paid” (first full paragraph on page 5 of Motion, first sentence). 

‘The Government contends that this Court "lacks jurisdiction to 
render a judgment for the $500 which has been paid, because the tax- 
payers have failed to satisfy the jurisdictional prerequisite of filing a 
proper claim for refund in accordance with applicable law and Regula- 
tions.” (Last sentence of same paragraph) 

The taxpayers have filed a proper claim under applicable Regula- 
tions. The claim for refund and abatement was made on Form 843 of the 
Internal Revenue Service. That form is prescribed for use in making a 
claim for "refund of taxes illegally, erroneously, or excessively collected 
_ . . abatement of tax assessed not applicable to estate, gift, or income 
taxes.” A copy of the form 843 filed by the taxpayers is attached as 
Exhibit "A". 

This claim for refund and abatement was made in accordance with 
the Regulations promulgated by the Commissioner of Internal Revenue 
under the authority vested in him by Secs. 6402 and 6404 of the 1954 Code 
to make credits or refunds and to "abate the unpaid portion of the assess- 
ment of any tax or any liability thereof.” 

The applicable Regulations are found in Sec. 301 6402.2, headed 
"Claims for credit or refund,” and Sec. 301 6404.1, "Abatements." 

These Regulations detail the procedure to be followed by the tax- 
payer in claiming a refund or abatement. They call for a "written declara- 
tion that it is made under the penalties of perjury.” There is no require- 
ment that the grounds set forth in the claim be sworn to, as contended by 
the Government in its motion, nor does the form 843 contain such a re- 
quirement. 

The Government is in error in its contention that Sec. 6416 (a) (1) 
of the Internal Revenue Code applies in this case. Taxpayers collected 
all cabaret taxes due from customers and remitted them to the Govern- 
ment. There was no overcollection from customers which the taxpayers 
are now trying to have refunded. All that the Government is rightfully 
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entitled to, the taxpayers have paid with their cabaret returns, The 
Government has made a determination on an arbitrary and capricious 
basis that the taxpayers have undercollected cabaret taxes from his 


customers and assessed the taxpayers for such under collection. Under 


protest, the taxpayers have, out of their own funds, made a partial pay- 
ment of the erroneous and illegal assessment. They now ask in thig suit 
for their day in court so that a distinterested body may determine whether 
they have a right to recover this partial payment under protest or whether 
the Government is correct in its assessment of the additional taxes. 
There is, accordingly, no issue of any “over payment" of cabaret 
taxes. Taxpayers are not making a claim for refund of overpayment of 
cabaret taxes in their returns such as is contemplated under Sec. 6416 
(a) (1) of the Code setting forth procedure for obtaining credit or refunds 
of overpayments. 
'(A) not included the tax in the price of the article, 
admission, or service with respect to which it was imposed 
and has not collected the amount of the tax from the person 
who purchased such article, admission, or service; | 
"(B) has repaid the amount of the tax. . . to the person 
who paid for the admission, refreshment, service, or mer- 
chandise, or | 
"(C) has filed with the Secretary or his delegate the 
written consent of the person. . . to the allowance of the 
credit or the making of the refund." 


It is noteworthy that the Government in its motion and the Internal 
Revenue Service are not in accord as to whether the taxpayers have fol- 
lowed the correct procedure preliminary to instituting suit. |The District 
Director acknowledged by certified mail compliance of the taxpayers 
claim for refund with existing internal revenue laws in his issuance of 
the statutory notice of disallowance of the claim. A copy of the notice of 
disallowance is attached as Exhibit "B". Implicit in this disallowance is 
the recognition that the taxpayers have the right to institute a "suit or 
proceeding" based on this forma) disallowance and that no procedural 
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impediment exists to debar the taxpayers from taking such further steps 
as they may deem necessary. 
2. This Court should not be narrowly limited in hearing this action, 


as argued by the Government. 
The Government suggests that, if this Court has jurisdiction, it 


should limit its scrutiny to the $500 claim for refund by the taxpayers 
and not go into the issue whether the additional tax assessed should be 
abated. How the Court can make such a determination without going into 
the entire question of the amount of taxes, if any, owed by the taxpayers, 
is not indicated. This Court can hardly be expected to put on the blinders 
offered by the Government. 

Recently the United States District Court for the Eastern District 
of New York denied for the second time a motion similar to the instant 
one stating: 

"The defendant moves for an order dismissing the plain- 
tiff’s complaint on the ground that the Court lacks jurisdiction 
over the subject matter. The action was instituted by the 
plaintiff under the provisions of 28 USCA 1346 to recover 
excise taxes, penalties and interest thereon, and the plaintiff 
in his complaint seeks to abate and cancel a jeopardy assess- 
ment made by the United States Government in the sum of 
$64,598.40... 

"This Court does not have jurisdiction of an abatement 
on taxes on income, in full or partial, pursuant to the Flora 
case, unless, first, the taxpayer pays the assessment in full. 

On excise taxes the full payment rule is not a prerequisite". 

O'Neill v. United States of America, United States District 

Court, Eastern District, New York, Civil No. 17013, decided 

April 15, 1960. 


Defendant suggests that by the Government failing to file a counter- 
claim for the unpaid additional assessed excise tax, it has successfully 
precluded this Court from considering the issue whether the additional 
assessed and unpaid taxes are in fact due. 
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If this is so, it is indeed an ingenuous argument and one unworthy 
of our esteemed Government. It would represent a flagrant attempt to 
overcome the effects of the Flora and subsequent cases. In the Flora and 
Fox cases, the legal precedent was established that a taxpayer did not 
have to pay the entire amount of an assessed excise tax in order to have 
a review on the merits in a federal district court of his claim that no 
taxes are due. The Flora and Fox decisions broke the procedural bonds 
that previously prevented a taxpayer from obtaining judicial review in 
excise tax cases against arbitrary and capricious assessments by tax 
agents, Since in many cases the taxpayer is unable to pay the entire 
assessment of an excise tax, previously a condition precedent to judicial 
review, obtaining justice under law was a mockery for those impecunious 
taxpayers who could not meet the tax in full. In this matter, the defendant 
takes the posture, apparently, that it will prevent this Court from review- 
ing the merits of the entire assessment unless the taxpayer in fact pays 
the assessment in full. | 

The suggestion of the Government that this Court confine its review 
solely to the partial payment made by the taxpayers is an invitation to the 
institution of a multiplicity of suits, all on the same factual situation. The 
Courts can hardly become a party to such a suggested procedure. 

3. The complaint sets forth a claim on which relief can be granted 
by this Court. 

The Government contends that the complaint fails to set! forth a 
claim on which relief can be granted. It is clear that the plaintiffs are in 
the proper forum. In fact they are in the only forum in which|they may 
apply for the relief sought. They have presented their claim succinctly 
and in as unambiguous a manner as could be expected. Hf there remains 


| 
any particulars which the Government require in order for it to prepare 


a proper defense, there are, of course, adequate means of obtaining such 
information, including the one already pursued by the defendant; that is, 
the taking of the deposition of the plaintiffs. A motion made under Rule 12 Cc 
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of the Federal Rules of Civil Procedure should be strictly construed 
against the moving party. 
Respectfully submitted. 
REGES & REGES 
By /s/ Samuel C. Klein 


Attorneys for Plaintiffs 
711 Fourteenth Street, N.W. 
Washington 5, D.C. 


[Certificate of Service] 


bee 


[Filed Mar. 4, 1961] 


POINTS AND AUTHORITIES 

1. Rule 12 of the Federal Rules of Civil Procedure. A motion 
under this rule should nat be granted unless "It appears to be a certainty 
that plaintiff is not entitled to any relief under any set of facts which could 
be proven in support of the claim.” Moore's Federal Practice, 2nd Edi- 
tion, Volume 2, p. 2245. 

2. Rule 8 (f) of the Federal Rules of Civil Procedure: "Construc- 
tion of Pleading: s. All pleadings shall be construed as to do substantial 
justice.” Particularly is this rule applicable in tax cases. As has been 
stated, "Laws in respect to taxation should be construed and applied 
with a view to avoiding so far as possible unjust and oppressive conse- 
quences." Hover v- US., 158 F. Supp 179. 

3. Regulation 301.6402.2 of the Internal Revenue Service relating 
to claims for credit or refund has been fully complied with by the plain- 
tiffs herein as a condition precedent to the beginning of this suit. The 
pertinent portions of that Regulation are: 


301.6402-2. Claims for credit or refund.--(a) Re- 
quirement that clain be filed. (1) Credits or refunds of 
overpayments may not be allowed or made after the ex- 
piration of the statutory period of limitation properly 
applicable unless, before the expiration of such period, 

a claim therefor has been filed by the taxpayer. Further- 
more, under section 7422, a civil action for refund may not 
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be instituted unless a claim has been filed within the 
properly applicable period of limitation. 


(2) The claim, together with appropriate support- 
ing evidence, must be filed in the office of the district | 
director for the internal revenue district in which the 
tax was paid. As to interest in the case of credits or 
refunds, see section 6611. See section 7502 for provisions 
treating timely mailing as timely filling and section 7503 
for time for filing claim when the last day falls on Sat- 
urday, Sunday, or a legal holiday. 


(b) Grounds set forth in claim. (1) No refund or 
credit will be allowed after the expiration of the statu- 
tory period of limitation applicable to the filing of a 
claim therefor except upon one or more of the grounds 
set forth in a claim filed before the expiration of such | 
period. The claim must set forth in detail each gr 
upon which a credit or refund is claimed and facts suf- 
ficient to apprise the Commissioner of the exact basis, 
thereof. The statement of the grounds and facts must be 
verified by a written declaration that is made under the 
penalties of perjury. A claim which does not comply with 
this paragraph will not be considered for any purpose 
a claim for refund or credit. 


(c) Form for filing claim. Claims by the taxpay 
for the refunding of overpayments of taxes, interest, 
penalties, and additions to tax shall be made on Form 
843. 


4. All conditions precedent to the claim for abatement! of excise 
tax assessment set forth in Regulation 301.6404.1 have been fully com- 
plied with by plaintiffs. The pertinent portions of that Regulation are: 


301.6404-1. Abatements.--(a) The district director may 
abate any assessment, or unpaid portion thereof, if the 
assessment is in excess of the correct tax liability, if 
the assessment is made subsequent to the expiration of 
the period of limitations applicable thereto, or if the 
assessment has been erroneously or illegally made. 


(b) Noclaim for abatement may be filed with 
respect to income, estate, or gift tax. 


(c) Except in case of income, estate, or gift tax, 
if more than the correct amount of tax, interest, addi-| 
tional amount, addition to the tax, or assessable penalty 
is assessed but not paid to the district director, the 
person against whom the assessment is made may file 
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claim for abatement of such over-assessment. Each 
claim for abatement under this section shall be made 

on Form 843 and shall be filed with the district director 
for the internal revenue district in which the tax was as- 
sessed. Form 843 shall be made in accordance with the 
instructions relating to such form. 


: INT WAS MADE OR TAX PAID 
iThe District Director will indicate in the block below the kind of cloim filed, and fill in, where required. 
[i] Refund of Taxes Illegally, Erroneously, or Excessively Collected. 

i oO Refund of Amount Paid for Stamps Unused, or Used in Error or Excess. 

: oO Abatement of Tax Assessed (not applicable to estate, gift, or income toxes). 


' PLEASE TYPE OR PRINT PLAINLY 
Nome of toxpayer or purchaser of stomps 


Hilton Mea Etheridge & Herman Savage T/a Starlite Resteurent 
Number ond street $City, town, postal zone, Stcte 
1419 Irving Street, Ne We iWashington, D. Co 
i Fill in applicable items—Attach letter size sheets if space is not sufficient. 

‘1. District in which return (if ony) wos filed 2. Nome and oddress shown on return, if different from above 


Maryland 


3 Period— If for tax reported on anavol basis, prepare separate form for each taxable year 4. Kind of tax | 


| om 4th quarter 195419 thre 4th quarter  .1956 Excise (cabaret) taxes 
s. of 7 Octes of payment 
$31,600.55 Add.tax 3/21/1960 
i f . G 7. Amovat to be refunded 8. Amovat to be ebcted (not applicable to estate, 
$500. paid under | o gif tem) $31,160.00 iow 
; $ protest s interest assessed thereon 
|9. The clainont believes that this claim should be allowed for the following reasons: 
The Commisstoner of Internal Revenue has determined the tax liabillty 
herein Involved on the basis that not less than 85% of gross sales within 
each cabendar quarter are subject to cabaret tax. On this jobviously arbitr- 
ary basis he has assessed for the periods involved, additional cabaret 
taxes totalling $31,660.55 plus interest of $7861.87. The|taxpayers maine 
i tain that there was no need to resort to an arbitrary basis for determining 
the cabaret tax due since adequate complete and accurate eieergs were kept 
for the restaurant from which It could be determined that the taxpayers 
‘had correctly reported and paid all cabaret taxes due and owing. 


The $500.00 for which refund ts asked was paid under prdest. A 
sult for Its recovery will be promptly filed in the U.S. D strict Court 
having jurisdiction upon receipt of the final notice of rejection by regis- 
tered letter. It is requested that such notice by registered letter be 
_Scesio anlar Oa Boman at Pony el Oe an Tree ee Mercere Te ee wai ime ond to the best of my knowledge 
‘ tree . . = , - ; 
sun Grteten 1 Erte kes Menagy Die’ 
Hilton Me Etheridge & Herman Savage 
Tfa.Starlite Restaurant 


documentory evidence to establish the lego! cuthority of the fiduciery need not ec- 
compony the cloim, provided « statement is madp.on the claim showing that the re- 
tum was filed by the fiduciary and thet the latter is still acting. 


S. Where the taxpayer is o corporation, the claim will be signed with the cor 


porate nome, followed by the signature ond title of the officer having euthority to 
sign for the corporation. 


withheld if you have claimed the excess withholding on your individval income tox 


PORM 863 (ev. 3-99) 
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Exnreir “ B * 
U. S. TREASURY DEPARTMENT - 
INTERNAL REVENUE SERVICE. — 
DISTRICT DIRECTOR ‘ 


907 N. CALVERT ST. 
BALTIMORE 2, MARYLAND 


1m RE: CLAIM FOR-REFUND OF 


FOR THE PERIOD 


ee 


In accordance with the provisions of existing internal revenue laws, this notice of 
disallowance in full of your claim or claims is hereby given. 


No suit or proceeding in any court for the recovery of any internal revenue tax. 
penalty, or other sum which is a part of the claim for which this notice of disal- 
lowance is issued, may be begun after the expiration af two years from the date 
of mailing of this letter. 


Very truly yours, 


8-3 5 
13~355249(56) 
2-353412(57) 


[Filed Mar. 17, 1961] 


DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF 

ITS MOTION FOR JUDGMENT ON THE PLEADINGS 

Defendant filed a motion for judgment on the pleadings on Feb- 
ruary 17, 1961, and at the same time filed a memorandum in support 
of the motion. Plaintiffs served an answer to the motion on|March 3, 
1961. In this reply memorandum, defendant will answer, in|turn, each 
of the three points set forth by plaintiffs in their answer to the motion, 
because of the very great importance of the questions raised by this 
motion and the answer thereto. 

1. The Court lacks jurisdiction of the subject matter of this 
action. | 

The taxpayers say that the Government's motion is inconsistent 
with its admission of jurisdiction in its answer. However, it is clear 
that this admission does nat waive the jurisdictional defect, since Rule 
12(h) of the Federal Rules of Civil Procedure provides that {‘whenever 
it appears by suggestion of the parties or otherwise that the|court lacks 
jurisdiction of the subject matter, the court shall dismiss the action." 
This same rule also provides that the defense of failure to state a claim 
on which relief can be granted is not waived by answer, and may be raised 
by motion for judgment on the pleadings. Moreover, in Minnesota v. 
United States, 305 U.S. 382, 388-389, the Supreme Court held: "it rests 
with Congress to determine * * * whether the United States may be 
sued * * *, Where jurisdiction has not been conferred by Congress, no 
officer of the United States has power to give any court jurisdiction of a 
suit against the United States." Accordingly, the admission of jurisdiction 
in the Government's answer is "without legal significance." | (305 U.S. at 
388.) 


The taxpayers also say that the Government admits that the Court 
has jurisdiction insofar as the taxpayers seek refund of the $500 which 
they have paid. This is incorrect; the Government does not so admit. 
The Government contends that the Court lacks jurisdiction of this aspect 
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of the suit for the reason that the taxpayers have failed to allege com- 
pliance with the jurisdictional prerequisites of Section 6416(a)(1) of the 
Internal Revenue Code of 1954 and the Regulations issued thereunder. 
Section 6416(a)(1) provides that, before a taxpayer can obtain a refund 
of cabaret tax, he must establish, in accordance with Regulations, one 
of the following matters: (1) that he has not included the tax in the price 
of the taxable article, admission or service, and has not collected the 
tax from the purchaser; (2) that he has repaid the tax to the purchaser; 
or (3) that he has filed written consent of the purchaser to allowance of 
the refund. Regulations 46, Section 316.204(c), quoted on page 7 of the 
Government's original memorandum, requires that the taxpayer file a 
sworn statement setting forth compliance with one of the requirements 
of Section 6416(a\(1). The filing of such a sworn statement is a juris- 
dictional prerequisite to suit for refund. United States v. Standard Oil Oil 
Co., 158 F-. 2d 126 (C-A. 6th). Since the taxpayers have not filed the 
sworn statement required by the Regulations issued under Section 6416 
(aX(1), they have failed to satisfy one of the jurisdictional prerequisites 
to suit for refund. 

The taxpayers say that their claim for refund satisfies the require- 
ments of Section 301.6402.2 of the Regulations under the Internal Revenue 
Code of 1954. However, subsection (b) of that section of the Regulations 
(set forth on page 2 of plaintiffs’ points and authorities), requires that 
the claim set forth, in detail, the grounds on which the refund is claimed. 
The taxpayers’ claim does not set forth compliance with Section 6416(a)(1) 
as a ground on which the refund is claimed. The taxpayers may not re- 
cover in this suit on any ground not set forth in their claim for refund. 
United States v. Felt & Tarrant Mfg. Co., 283 U.S. 269. Accordingly, 
the taxpayers are barred from proving a case for recovery of the tax 
paid, since they may not prove compliance with Section 641 6(a)(1), which 
is necessary to recovery. 

It is pointed out further that the taxpayers do not allege facts in 
their complaint showing compliance with Section 6416(a){1), although this 
in itself would be insufficient, since they have not set forth such compliance 
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in their claim for refund, and have not filed the sworn statement required 


by the Regulations issued under that Section. 
The taxpayers contend that Section 6416(a)(1) does not 


apply because 


they are not seeking refund of an "overpayment" of cabaret tax. This is 
absurd, since if the $500 which they have paid is not an overpayment, 


then obviously they are not entitled to refund of this amount. 


The taxpayers say, on page 3 of their answer to the Government's 
motion, that "The District Director acknowledged by certified mail com- 
pliance of the taxpayers claim for refund with existing internal revenue 
laws in his issuance of the statutory notice of disallowance of the claim." 
The notice referred to is merely a printed form letter, the body of which 


consists of two sentences. We are unable to see anything in 


it which 


could possibly be taken as an acknowledgment of compliance with 


Section 6416(a)(1) or any other law. 


With regard to the unpaid portion of the assessment, the taxpayers 
say that they have filed a claim for abatement which complies with the 


requirements of Section 301.6404.1 of the Regulations under 
Revenue Code of 1954. This is true, but it does not give the 


the Internal 
Court juris- 


diction to abate the unpaid portion of the assessment. These Regulations 
provide only that the District Director may abate an assessment. These 


Regulations are issued under the provisions of Section 6404 
ternal Revenue Code of 1954, which merely authorizes the S 
or his delegate to abate an assessment. The taxpayers cite 


requires a claim for refund, and not a claim for abatement, 
dictional prerequisite to suit for recovery of a tax. See, Rock Island, 


A. & L. R. Co. v. United States, 254 U.S. 141. The taxpayer 


of the In- 


ecretary 


no statute 
which authorizes the Court to abate an assessment, and ther 
statute. 

Moreover, a claim for abatement does not satisfy the 
of Section 7422(a) of the Internal Revenue Code of 1954. Thi 


e is no such 


requirements 


s Section 


as a juris- 


have not 


filed any claim for refund, but only a claim for abatement, of the unpaid 


portion of the assessment, and they have, therefore, failed t 
the jurisdictional prerequisite of filing a claim for refund. 


o satisfy 
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2. If the Court has jurisdiction of this action, it has jurisdiction 
only to determine whether the taxpayers are entitled to refund of the 


amount of $500 which they have paid, and not to determine the correct- 
ness of the entire assessment in the amount of $39,522.42, of which 


assessnet? ee 


$39,022.42 has not been paid. 
The Government contends that this entire action should be dis- 


missed, for the dual reasons that the taxpayers have not satisfied the 
jurisdictional prerequisites of Section 6416(a)(1) and the Regulations 
thereunder with respect to the $500 which they have paid, and that the 
Court lacks jurisdiction to abate the unpaid portion of the assessment 

in the amount of $39,022.42. If the Court agrees with this contention, 
then no question as to how the Court's determination should be limited 
will arise. However, if the Court holds that it lacks jurisdiction to abate 
the unpaid portion of the assessment, but has jurisdiction of the action 
insofar as the taxpayers seek refund of the $500 which they have paid, 
the Government contends that the Court may decide no more than is neces- 
sary to deciding whether or nat the taxpayers are entitled to refund of 
the $500 paid, and therefore may not determine the correctness of the 
entire amount of the assessment, $39,522.42. 

It is unnecessary for the Court to decide the correctness of the 
entire amount of the assessment in order to decide whether or not the 
taxpayers are entitled to refund of only a small fraction of the assess- 
ment which they have paid. For the Court to decide the correctness 
of the entire amount of the assessment would be to render a declaratory 
judgment in respect of federal taxes, in violation of the rule to which 
this Court has consistently adhered, that it has no jurisdiction to render 
a declaratory judgment in respect of federal taxes. New York and Cuba 
Mail Steamship Co. v. Weeks, 151 F. Supp. 162 (D.C. D.C.); Kyron 
Foundation v. Dunlap, 110 F. Supp. 428 (D.C. D.C.). 

Obviously, the Court would have no difficulty in limiting its de- 
cision to the last quarter of the year 1956, in respect of which the $500 
has been paid, and avoiding any decision with respect to the other eight 


quarters covered by the assessment, in respect of which no amount has 
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been paid. In addition, the assessment for the last quarter of 1956 was 
$3,069.92 in tax deficiency, plus interest, of which only $500/has been 
paid. The determination of the Court can be lin.ited to the question of 
whether the taxpayers are entitled to refund of this $500, or any part 
thereof, simply by instructing the jury that this is the sole question be- 
fore them and that this is the maximum amount of verdict which they 
may render. Indeed, it would appear to be more difficult to frame proper 
jury instructions and a verdict if the Court were to permit the jury to 
decide the entire amount of the assessment. 

In Flora v. United States, 357 U.S. 63, affirmed on rehearing, 362 
U.S. 145, the Supreme Court held that payment of the entire amount of 
an income tax assessment is a jurisdictional prerequisite to suit for 
refund of such tax. However, in footnotes 37 and 38 (362 U.S. at 171 and 
175), the Supreme Court indicated that this rule is not applicable to ex- 
cise tax, and it was so held in Jones v. Fox, 162 F. Supp. 449 (D. Md.). 
For this reason, the Government does not contend that the rule of the 
Flora case is here applicable. However, there is nothing in either Flora 
or Jones to indicate that any court has jurisdiction to determine the cor- 
rectness of the unpaid portion of any assessment. 

In order to answer the question here involved, it is necessary to 
examine the rationale of the distinction made between income and excise 
taxes with regard to application of the full payment rule of the Flora case. 
This is very well set forth by Judge Watkins in his opinion in Jones v. 
Fox, supra, pp. 455, 467-470. An income tax liability is a single lia- 
bility for each taxable year, and it is possible only to determine the whole 
liability for a year. However, an excise tax liability is divisible, since 
each taxable transaction gives rise to a separate tax liability. For 
example, in the Jones case, the court held "that if prepayment of a cabaret 
tax 'deficiency' is a prerequisite to suit, this requirement is met by pay- 
ment in full of the tax on any independent taxable item or event even 
although this payment may constitute but a partial payment of the entire 
assessment." (p. 468). Further, the court said "that the smallest 
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taxable item or event is the amount paid by any one patron for refresh- 
ment and merchandise.” (p. 469). Thus, in the case of an excise tax, 
such as cabaret tax, it is possible to determine the tax liability arising 
from particular transactions, without at the same time determining the 
tax liability arising from other transactions, even though the trans- 
actions may all have occurred in the same taxable period, or the tax 
thereon be included in the same assessment. Therefore, if the taxpayer 
has paid excise tax on certain transactions but not on others, the court 
can determine the proper liability on the transactions for which tax has 
been paid, without determining the liability on transactions for which 
tax has not been paid. 

The Jones case held only that the court can determine the liability 
for the excise tax which has been paid, and not that the court can deter- 
mine liability for tax which has not been paid, since the transactions on 
which tax has been paid can be separated from those on which tax has 
not been paid. The sole issue on the merits in the Jones case was 
whether the taxpayer there involved was a "cabaret" subject to cabaret 
tax. There was no dispute as to the amount of cabaret tax for which the 


taxpayer was liable if he was subject to such tax. Therefore, the de- 
cision of the Court with regard to whether the taxpayer was liable for 
the portion of the assessment which he had paid would necessarily be 
determinative of whether he was liable for the balance of the assessment. 


In the case at bar, however, the issue is the amount of the cabaret tax 
liability, and therefore, the decision of the Court as to whether the tax- 
payer was liable for the portion of the assessment which he has paid will 
not necessarily be determinative of the taxpayers’ liability for the portion 
which they have not paid. For example, the Court could find that the lia- 
bility for the fourth quarter of 1956 is in excess of $500 and that, there- 
fore, the taxpayers are not entitled to any recovery, without determining 
the exact amount of the liability, and without making any determination 
of the liability for the other eight quarters involved. Also, in the Jones 
case, there was only one quarter involved, while there are nine quarters 
involved in the instant case. 
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In addition, in the Jones case, the Government counterclaimed for 
the unpaid portion of the assessment, and it was necessary for the Court 
to determine the whole amount of the tax liability in order to decide 
whether the Government was entitled to recover on its counterclaim. 
In Freeman v. United States, 265 F.2d 66 (C.A. 9th), this was held to be 
true even in an income tax case. In the instant case, the Government 
has not counterclaimed. The taxpayers say this is "an ingenuous argu- 
ment and one unworthy of our esteemed Government." But they offer 
no satisfactory answer to it. Apparently, the taxpayers think that the 
Government is under some kind of duty to counterclaim in order to permit 
them to litigate the amount of their tax liability without first paying it. 


Of course, the Government is under no such duty. 


9. The complaint fails to state a claim on which relief can be 
granted. ‘ 

Since the complaint does not allege compliance with the require- 
ments of Section 6416(a)(1) and the Regulations thereunder, jit fails to 


state a claim on which relief can be granted. Compliance with this 


section and these Regulations is a necessary part of the taxpayers’ case, 

which they must allege and prove in order to recover. United States v. 

Standard Oil Co., supra. 
Respectfully submitted, 
/s/ Louis F. Oberdorfer 
Assistant Attorney General 
Tax Division | 
/s/ Richard M. Roberts 
Chief, Claims Section 


/s/ Robert L. Handros 
Attorney, Claims Section 


/s/ Oliver Gasch 
United States Attorney 


[Filed May 8, 1961] 


ORDER 
Upon consideration of defendant's motion for judgment on the 
pleadings, and of the memorandum in opposition thereto, and of argu- 
ment of counsel, it is by the Court this 8th day of May, 1961, 
ORDERED that defendant’s motion for judgment on the pleadings 
be and it hereby is granted, and that the complaint herein be and it 
hereby is dismissed with prejudice. 
/s/ Matthew F. McGuire 
United States District Judge 


[Filed May 16, 1961] 


PLAINTIFF'S MOTION FOR REHEARING 

Plaintiffs move the Court for a rehearing on defendant's motion 
for judgment on the pleadings, granted by J udge McGuire, and for 
reasons therefor state as follows: 

1. When the motion came up before Judge McGuire, he stated that 
he would examine the pleadings, and counsel had no opportunity to argue 
the motion. 

2. When Judge McGuire granted defendant's motion and an order 
was presented by defendant for his signature, plaintiffs objected thereto 
and submitted a counter-order to the Court for settlement, with a request 
to the Motion’s Clerk that the Court be advised that plaintiffs desired 
to be heard on the settlement of the order. A copy of plaintiff's pro- 
posed order is attached as Exhibit "A". 

3. Plaintiffs were not afforded an opportunity to be heard. In- 
stead a post card was received from the Court advising that the Court 
had signed defendant's order. The card was dated May 8, 1961. 

4. This case is of first impression in the jurisdiction. Countless 
other cases involve similar situations. Since this case will be appealed, 
it is believed desirable that the record show the basis upon which the 
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Court ordered the suit dismissed with prejudice. In the absence of such 
indication, the issue to be presented to the Court of Appeals is clouded. 
REGES & REGES | 
By /s/SamuelC. Klein | 


Attorneys for Plaintiffs 
711 14th St., N.W. | 
Washington 5, D.C. | 


| 
| 
| 
| 
| 
| 
| 
| 


ORDER 

Upon consideration of defendant's motion for judgment on the 
pleadings, the memorandum submitted in opposition thereto, and the 
reply memorandum, and it appearing to the Court that the Complaint 
fails to state compliance with the provisions of Section 6416(a)(1) of 
the Internal Revenue Code of 1954, in that there is no allegation in the 
Complaint that the plaintiffs have made a claim for refund and abate- 
ment of the taxes paid or assessed against them which forms the basis 
of this suit, in a sworn statement to the Internal Revenue Service al- 
leging that the tax was not included in the price of the taxable article, 
admission or service and was not collected from the purchaser, or that 
repayment of the tax has been made to the purchaser, and it appearing 
to the Court that such a sworn statement in a claim for refund and the 
rejection thereof by the Internal Revenue Service is an essential requisite 
preliminary to the maintenance of a suit against the government for the 
recovery of such taxes, and that procedure prescribed in Section 6416 
(a)(1) must be strictly complied with by the taxpayer and may not be 
waived by the formal rejection of the claim for refund and abatement 
made on Form 848 of the Internal Revenue Service, by the Director 
of Internal Revenue, as was done in this case following the procedure 
prescribed in Sections 6402 and 6404 of the Internal Revenue Code and 
regulations Sections 301 6402.2 and 6401 promulgated thereunder, which 
procedure appears to the Court to be inapplicable to this case, and it 


| 
| 
| 
| 
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appearing to the Court that in view of such finding that there has not 
been compliance with the statutory and regulatory requirements pre- 
liminary to maintaining a suit for the relief sought herein, that it becomes 
unnecessary to consider the issue raised by the defendant whether this 
Court has jurisdiction to consider with a prayer for recovery of taxes 
paid, a prayer for abatement of taxes assessed but not paid, it is 
therefore by the Court this day of May, 1961, 

ORDERED that defendant's motion for judgment on the pleadings 
be and it is hereby granted, with leave to the plaintiffs to amend their 
complaint to show compliance with the provisions of Section 6416(a)(1) 
of the Internal Revenue Code of 1954. 


ee 
Judge, United States District Court 


[Certificate of Service] 


Se 


[Filed May 22, 1961] 


DEFENDANT'S OPPOSITION TO PLAINTIFFS’ 
MOTION FOR REHEARING 


ES 


Defendant opposes plaintiffs’ motion for rehearing on the following 
grounds: 

1. Plaintiffs had adequate opportunity to present to the Court their 
arguments in opposition to defendant's motion for judgment on the plead- 
ings, at the hearing thereon, and in their answer to the motion and their 
points and authorities filed with the Court. All issues involved have been 
fully litigated and considered and decided by the Court. 

2. The decision of the Court is based upon well established princi- 
ples and does no involve any novel question. Rule 52(a) of the Federal 
Rules of Civil Procedure provides, in part, as follows: 


Findings of fact and conclusions of law are un- 
necessary on decisions of motions under Rules 
12 or 56 * * *. 
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Since defendant's motion for judgment on the pleadings was |made under 
Rule 12, it is unnecessary for the Court to state any further basis for 
dismissal of this action then is stated in its order signed on May 8, 
1961. If this case is appealed, the Court of Appeals can affirm the dis- 
missal on any grounds and will not be limited to the grounds stated by 
this Court. Moreover, the grounds for the motion are stated in de- 
fendant’s motion and its memorandum and reply memorandum in support 
of the motion. | 

/s/ Louis F. Oberdorfer 


Assistant Attorney General 
Tax Division 


| 
| 
| 
| 


/s/ Richard M. Roberts 
Chief, Claims Section 


| 
| 


/s/ Robert L. Handros 
Attorney, Claims Section 
/s/ David C. Acheson 
United States Attorney 
Of Counsel 


[Filed June 13, 1961] | 

ORDER 

Upon consideration of plaintiffs’ motion for rehearing on defendant's 
motion for judgment on the pleadings, and defendant's opposition thereto, 

it is by the Court this 13th day of June, 1961, 

ORDERED that plaintiffs’ motion for rehearing on defendant's 

motion for judgment on the pleadings be and it hereby is denied. 
/s/ Matthew F. McGuire 


United States District Judge 
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[Filed June 21, 1961] 
NOTICE OF APPEAL 
Notice is hereby given that HILTON M. ETHERIDGE and HERMAN 

SAVAGE, t/a STARLITE RESTAURANT, plaintiffs in the above-captioned 
matter, hereby appeal to the United States Court of Appeals for the 
District of Columbia Circuit from the final judgment entered herein and 
the order denying plaintiffs’ motion for rehearing entered in this action 
on June 13th, 1961. 

REGES & REGES 

By /s/ Samuel C. Klein 

Attorneys for Plaintiffs 


ES 


[Filed July 11, 1961] 


STATEMENT OF POINTS ON APPEAL 
and 


DESIGNATION OF RECORD 


Pursuant to Rule 75 (d) of the Rules of Civil Procedure, plaintiffs - 
appellants hereby state the points on which they intend to rely on their 
appeal from the final judgment herein as follows: 

1. The Court erred in granting the defendants’ motion for judgmént 
on the pleading and dismissing the complaint with prejudice. 

DESIGNATION OF RECORD 
Plaintiffs-appellants hereby designate for inclusion the complete 
record and all the proceedings and evidence in this action. 
REGES & REGES 
/s/ Samuel C. Klein 
Attorneys for Plaintiffs 
[Certificate of Service] 
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Ginited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,520 


MILTON M. ETHERIDGE, et al., 
Appellants, 


UNITED STATES OF AMERICA, 


Appellee. 


eT 


Appeal from an Order of the United States 
District Court for the District of Columbia 


United States Court of App 
Por the 


Bled ne cients bias SAMUEL C. KLEIN 


rI 5 1122 19th Street, N.W. 
FLED DRG 1 1961 Washington 6, D. C. 


Soph b) Abival? Attorney for Appellants 
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ROBERT 1, THIEL 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Was the District Court without jurisdiction to entertain a suit 
for the recovery of taxes paid under protest by the taxpayers, the claim 
for refund having been made on Form 848, prescribed by the Internal 
Revenue Service for use in claiming refunds, and said claim for refund 
having been formally disallowed by the Internal Revenue Service? 


2. Did the complaint fail to state a cause of action, in the absence 
therein of an allegation that the taxpayers had not passed on the tax to 
their customers or had obtained the consent of those customers to seek 
the refund? 


3. Was the District Court without jurisdiction to grant relief 


from the payment of cabaret-excise taxes assessed against, but not 


collected from the taxpayers, under either the prayer in the complaint 
for abatement of such assessment, or the prayer for such relief as to 
the Court may seem just and proper ? 


JURISDICTIONAL STATEMENT . 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
ARGUMENT 


CONCLUSION . 
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Hover v. United States, 158 F.Supp. 179 


STATUTES 


28 U.S.C. 1346 (a) (1), 1402 and 2402 
28 U.S.C.Sec.1291 . - - 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,520 


MILTON M. ETHERIDGE, et al., 


UNITED STATES OF AMERICA, 
Appellee. 


Appeal from an Order of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


| 
This is an appeal from an order of the United States District Court 
for the District of Columbia granting defendant's motion for summary 
judgment in a suit for refund of cabaret-excise tax and abatement of an 


assessment of cabaret-excise tax. The order was entered on May 8, 
| 
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1961 (J.A. 22). A motion for a rehearing was made May 16, 1961 (J.A. 22). 
Motion for rehearing was denied June 18, 1961 (J.A. 25). Notice of appeal 
was filed on June 21, 1961 (J.A. 26). Jurisdiction below was based on 28 
U.S. Code 1346 (a) (1), 1402 and 2402 as amended. Jurisdiction of this 
Court is conferred by 28 U.S. Code Sec. 1291. 


STATEMENT OF THE CASE 


The appellants are partners engaged in operating a restaurant in 
Washington, D. C. The appellants filed cabaret-excise taxes for the last 
quarter of 1954 to the last quarter of the year 1956, inclusive, in the 
amount of $12,535.17. The District Director of Internal Revenue made 
an assessment against the partners for additional cabaret tax for the 
same period in the amount of $31,660.55 and interest assessed thereon 
in the amount of $7,861.87, based on an assumed 85% of the total business 
of the partnership being subject to the cabaret tax. 


The appellants thereupon made a payment of $500.00 to the District 
Director to be applied under protest to the additional cabaret-excise tax 
assessed, and simultaneously made a claim for the refund of the $500.00, 
and the abatement of the additional cabaret tax assessed in the amount of 
$31, 160.55, plus interest. 


The claim for refund made by appellants on Internal Revenue Service 
Form 843 (J-A. 13) was formally rejected by the District Director (J.A. 14). 
Appellants thereupon filed a civil suit in the United States District Court 
for the District of Columbia demanding judgment against the Appellees in 
the amount of $500.00 paid under protest, and the abatement of the additional 
cabaret-excise tax assessed against appellants in the amount of $21, 160.55, 
plus the interest assessed thereon (J.A. 1-3). 


The appellees submitted an answer in which jurisdiction of the Court 
over the parties and subject matter of the suit was admitted, but denying 
that the additional ‘assessment was arbitrary and praying for the dismissal 
of the action (J.A. 4). 
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Subsequently, appellee moved for judgment on the pleadings (J.A. 5). 
As summarized by appellee in its memorandum in support of its ‘motion, 
appellee argued that the Court lacked jurisdiction over the claim for 
refund and the complaint failed to state a claim on which relief can be 
granted because the taxpayers failed to comply with the prerequisites 
to bringing a suit for refund laid down by law and regulations. The appel- 
lee argued further in its memorandum that the Court lacked jurisdiction 
to abate the tax assessment because there is no statute authorizing a suit 
for abatement of a tax assessment. Appellants filed an answer to the 
motion for judgment on the pleadings, averring that the Court had juris- 
diction of the subject matter of the action; that the Court's jurisdiction 
should not be so narrowly limited in hearing this action, and that the 
complaint set forth a claim on which relief can be granted by the Court 
(J.A. 5-12). 


Appellee submitted a reply memorandum in support of its motion 
for judgment. In this memorandum, appellee reiterated its position that 
the Court lacked jurisdiction, that if the Court has jurisdiction, it has 
jurisdiction only to determine whether the taxpayers are entitled to re- 
fund of the amount of $500.00 which they have paid, and not to determine 
the correctness of the entire assessment; and that the complaint does 
not allege compliance with Section 6416 (a) (1) of the Regulations |and 
therefore no relief can be granted (J.A. 15-21). 


The Court granted defendant's motion in an order reading 
follows: 

Ordered that defendant's motion for judgment in the 
pleadings be and it hereby is granted, and that the complaint 
herein be and it hereby is dismissed with prejudice. (J.A, 22). 

| 
Appellants filed a motion for a rehearing pointing out that since 
this action involved a case of first impression in this jurisdiction, it 
would be desirable that the Court state the basis for its ruling for the 
possible guidance of the Court of Appeals (J.A. 22). 


4 


Appellee filed an answer to the motion for rehearing indicating that 
it was quite satisfied with the Court's dismissal of the complaint with 
prejudice and unlike appellants, evincing no curiosity as to the basis for 
the decision of the Court (J.A. 24-25). 


The Court denied appellants’ motion for rehearing; again without 
opinion (J.A. 25). 


Appellants’ appeal to this Court followed (J.A. 26). 


STATEMENT OF POINTS 
The Court below erred in granting appellee's motion for summary 
judgment and dismissing the complaint in that the complaint sets forth 
a claim on which the Court could grant relief. 


ARGUMENT 


As previously pointed out, the action herein is believed to be of 


first impression in this jurisdiction and as stated by the appellee, this 


suit raises a number of questions of very great importance. The argu- 
ments of the appellants are set forth in detail in the pleadings submitted 
in the Court below and included herein in the joint appendix. It is deemed 
unnecessary, therefore, to repeat those arguments in this brief. In sum- 
mary, however, it is appellants’ position that the Court below had juris- 
diction to entertain a suit to recover the $500.00 paid by them under pro- 
test and the refund of which was refused by the Internal Revenue Service. 
The procedure used by the appellants in claiming the refund, in which they 
employed the form prescribed by the Internal Revenue Service for claim- 
ing a refund of "taxes illegally, erroneously or excessively collected" 
meets any reasonable prerequisite to filing suit. There was no ambiguity 
in the claim for refund as to what it was for. The rejection of the claim 
for refund by the Internal Revenue Service was not because of failure to 
make a proper application, but was based on considerations of substance. 
On equitable principles alone, the government should now be estopped 
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from asserting that the proper procedure was not followed by applicants 


in making their claim for refund, since the Service raised no issue in 
denying the claim when it was originally presented to them. Furthermore, 
as pointed out in the Points and Authorities of the appellants in answer to 
the motion for judgment on the pleadings, Rule 8 (f) of the Federal Rules 
of Civil Procedure state that "all pleadings shall be construed ag to do 
substantial justice." (J.A. 21) This is especially applicable in tax cases 
since, as the Courts have repeatedly stated, "Laws in respect to| taxation 
should be construed and applied with a view to avoiding so far as possible 
unjust and oppressive consequences." Hover v. United States, 158 F.Supp. 
179. 


As to whether the Court has jurisdiction to grant an abatement of 
a tax assessment, the second element of relief sought in the complaint, 
again the appellee seeks to interpose a hair-splitting technical legal ob- 
jection to forestall this Court's considering the merits of the action of 
the Internal Revenue Service in adopting the arbitrary conclusion that 
85% of the restaurant business operated by the appellants is subject to 
the cabaret-excise tax. If on a trial on the merits, the Court finds that 
this arbitrarily-determined percentage is not supported by the evidence, 
the remainder of the government assessment against the appellants must 
fall, or be abated. The government would have this Court garb itself with 
a pair of blinders and thereby limit its vision to the $500.00 pail by the 
appellants, ignoring the realities of the situation. Surely Justice is not 
intended to be that blind. In any event, under the general prayer for re- 
lief made in the complaint, the Court could protect the appellants against 
any unjust claim by the government, if the evidence so warranted. 


CONCLUSION 


The Order below granting defendant's motion for summary judg- 
ment should be reversed and this action remanded to the Court below for 
further proceedings on its merits. 


Respectfully submitted, 


SAMUEL C. KLEIN 


1122 19th Street, N.W. 
Washington 6, D. C. 


Attorney for Appellants 
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Sophy Seine 


NEDRICK YOUNG, et al., 
Appellants, 


THE MOTION PICTURE ASSOCIATION OF 
AMERICA, INC., et al., 
Appellees. 
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PETITION OF APPELLANTS FOR REHEARING EN BANC 


= eee 


David I. Shapiro 
1411 K Street, N. W. 
Washington 5, D.C. 
Attorney for Appellants 


Dickstein & Shapiro 
1411 K Street, N. W. 


Washington 5, D.C. 
of Counsel. 


In The 
UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


Nos. 16, 523 and 16, 624 


NEDRICK YOUNG, et al., 
Appellants, 


Vv. 


THE MOTION PICTURE ASSOCIATION OF 
AMERICA, INC., etal. 
Appellees. 


PETITION OF APPELLANTS FOR REHEARING EN BANC 


Appellants respectfully petition the Court, in accordance with Rule 26 


of its General Rules, for 2 rehearing of the decision of the Court, decided 


Jamnary 18, 1962, and that such rehearing be en banc. 


STATEMENT OF FACTS 
Appellants filed their complaint together with a motion for preliminary 
injunction in the United States District Court for the District of Columbia on 
December 30, 1960. Answers and an opposition to the motion for preliminary 
injunction were filed on March 30, 1961. Argument on appellants’ motion for 


preliminary injunction was heard by the district court on July 19, 1961. On 


July 24, 1961 the district court caused a docket entry to be made denying 
the motion for preliminary injunction (JA 564). A notice of appeal from the 
"order" denying the motion for preliminary injunction was filed on July 28, 
1961 (JA 565). 
| 
The entire original record was dockéted in this Court in Appeal No. 
16, 523 on August 8, 1961. Subsequently, on August 15, 1961 proposed 
findings of fact and conclusions of law were submitted by appellees|to the 
district court (JA 566). On September 11, 1961 the district court signed 
appellees’ proposed findings as submitted (JA 578) and made a formal order 
denying the motion for preliminary injunction (JA 571). A notice of appeal 
from that order was filed September 12, 1961 (JA 572) and that appeal was 


docketed in this Court as No. 16, 624. 


On September 18, 1961, this Court ordered that the appeals in Nos. 


16, 523 and 16, 624 be consolidated. 


The consolidated appeals were argued in this Court on December 12, 
1959. During oral argument and in their brief appellants urged, inter alia, 
that in view of the manner in which the district court had made its findings, 
this Court should review them “uninhibited by the ‘clearly erroneous’ rule 
set forth in Rule 52(a) of the Federal Rules of Civil Procedure” (App. Br. 
22-23). In its opinion of January 18, 1962, this Court stated: (1) "After a 


lengthy hearing including extended argument, the trial court in accordance 
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with Fed. R. Civ. P. 52(b) made findings of fact" (slip op. 2) and (2) that 


“[our] review of the record before the District Court convinces us that the 


District Court's action does not in fact constitute ‘clear error or abuse of 


discretion’ and was adequately based on the record made" (slip op. 4). 


REASONS FOR GRANTING THE PETITION 
I 

Since on review of a denial of a preliminary injunction, the issue of 
“abuse of discretion” must be weighed in the light of the district court's 
findings (Davis v. Peerless Ins. Co.. 103 U.S. App. D.C. 125, 255 F. 2d 
534. 536; Carbo v. United States (9 Cir.). 288 F. 2d, 282, 286), we read 
this Court's opinion (slip op. 4) as holding that the findings of the district 
court were not “clearly erroneous.” We believe, however, that the district 


court's findings were not entitled to the benefit of the "clearly erroneous” 


rule. 


The district court denied the motion for preliminary injunction on 
July 24. 1961 QA 564) and a notice of appeal from that “order” was filed 
on July 28. 1961 (A 565). Appellees submitted their proposed findings of 
fact and conclusions of law on August 15, 1961 JA 570) and the district 
court signed them on September 11, 1961 (JA 578). However, inasmuch as 
the entire original record had been transmitted to this Court in Appeal No. 


16, 523 on August 8, 1961. the district judge had no opportunity to check 
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i/ | 
appellees’ proposed” findings against the record and, in fact, ad not even 


cross out the words "submitted by defendants” in the findings eick he signed 


seven weeks after he denied the preliminary injunction (JA 566). 


The Supreme Court has emphasized that in granting or denying prelim- 


inary injunctions "there should be a fair compliance with Rule 52(a) of the 
Rules of Civil Procedure * * * " Mayo v. Lakeland Highlands Canning Co., 
309 U.S. 310, 316 (1940). And since one of the most important purposes of 
findings is to aid the trial judge in ascertaining the facts (United States v. 
Forness (2 Cir.). 125 F.2d 928, 942-943; 5 Moore's Federal Practice, 2653), 


it is obvious that, in this case, there was, and could be, no "fair 


with Rule 52(a).” 


The manner in which the findings were made by the district 


79 App. D. C. 20, 142 F. 2d 82, 83-84. It required instead, either that the 
Court remand for proper findings or that it review the findings before it 
uninhibited by the "clearly erroneous” rule. The latter is the view of the 
Second, Third and Fourth Circuits. United States v. Forness (2 Cir.), 125 
F. 2d 928, 942-943; Tanker Hygrade No. 24 v. The Dynamic (2 Cir.), 213 F. 


2d 453; Mesle v. Kea S. S. Corp. (3 Cir.), 260 F. 2d 747, 750, certiorari 


a 
1/ During this period the district judge was in Europe. 
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2/ 
denied 359 U.S. 966 (1959); The Severance (4 Cir.), 152 F. 2d 916, 918. 


In the light of the very narrow scope of review afforded on this appeal 
(slip op. 4), and on appeals from denials of preliminary injunctions generally, 
we believe this issue crucial not only to the result which was reached in this 
case, but to the proper administration of justice in the United States District 


Court for the District of Columbia. 


0 
The Court held that the findings of the district court were made “in 
accordance with Fed. R. Civ. P. 52(b)” (slip op. 2) and never specifically 
came to grips with the problem of whether the findings of the district court 
were entitled to the benefit of the “clearly erroneous” rule. In attempting, 
perhaps, to avoid a resolution of that problem by treating the challenged 
findings as made in accordance with Rule 52(b). we think the Court created 


more problems than it solved. 


Rule $2(b) provides that upon “motion of a party made not later than 
ten days after entry of judgment the court may amend its findings or make 


additional findings * * * .” Neither appellants nor appellees made any motion 


27 While the rule in the Fifth and Seventh Circuits is otherwise (Edward 
Valves, Inc. v. Cameron Iron Works (5 Cir.), 289 F. 2d 355, 356, certiorari 
denied, 368 U.S. 833 (1961); Mississippi Valley Barge Line Co. v. Cooper 
Terminal Co. (7 Cir.), 217 F. 2d 321, 322-323), we doubt if even those courts 
would have placed much reliance on the so-called “findings” here. See 


Kinnear-Weed Corp. v. Humble Oil & Refining Co. (5 Cir.), 259 F. 2d 398, 
401. 


under Rule 52(b). And, if the submission by appellees of their proposed 


findings of fact and conclusions of law (JA 566) on August 15, 1961 be treated 
3 | 


as a motion under Rule 52(b), that motion was out of time. In addition, in 
causing the docket entry to be made on July 24, 1961 denying the alee for 
preliminary injunction (JA 564), the district court did not make any findings 
to which a motion under Rule 52(b) could be addressed sal | 
Furthermore, since a notice of appeal from the “order” denying the 
motion for preliminary injunction (as set forth in the docket entry of July 24, 
1961 [JA 564]) was filed on July 28, 1961 (JA 565) and the entire original 
record was docketed in this Court in Appeal No. 16, 523 on August 8, 1961, 
the district court had no jurisdiction thereafter to entertain a motion under 
Rule 52(b) of the Federal Rules of Civil Procedure. Fiske v. Wallace (8 Cir.), 
115 F. 2d 1003, 1004-1005; Miller v. United States (7 Cir.), 114 F|, 2d 267; 
Hayes v. Kelley (9 Cir.), 112 F. 2d 897, 898, 902-903. While there is a 
substantial question as to whether or not the action of the District Court on 


5/ 
July 24, 1961 (JA 564) was appealable under 28 U.S.C. § 1292(a)(1), appellees 


3/ On July 24, 1961 the district court caused a docket entry to be 
denying the motion for preliminary injunction (JA 564). 


4/ The purpose of Rule 52(b) is to provide the machinery for amending 

or making findings in addition to those already made. It is not a substitute 
for the requirements of Rule 52(a). 
5/ Compare United States v. F. & M. Schaefer Brewing Co., 356 US. 227, 
232-236 (1958) and Bowles v. Rice (6 Cir.), 152 F. 2d 543, 544. 
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made no motion to dismiss the appeal in No. 16, 523 and this Court's decision 
relates to both Appeal No. 16,523 and Appeal No. 16, 624 (slip op. 4). Accord- 
ingly. once a notice of appeal was filed on July 28, 1961 (JA 565) in Appeal No. 
16, 523, the district court had no jurisdiction to entertain a motion under Rule 
52(b). 5 Moore's Federal Practice 2683-2684: 7 Moore's Federal Practice 


3158-3160. and cases cited. 


m 
The crucial issues of law on this appeal were (1) whether a concerted 
refusal to deal in appellants" professional products or services could be 
saved from Sherman Act proscriptions on the ground that appellants are now, 
or at one time had been. accused of “subversion” or had invoked the First 
or Fifth Amendments before a Congressional investigating committee (App. 
Br. 32-33) and (2) whether the “employment controls” provisions of appellees’ 


respective distribution-financing agreements with independent producers 


were vertical agreements “in restraint of trade,” and hence, per se illegal 


under Section 1 of the Sherman Act. (App. Br. 33-35) In view of the narrow 
scope of review afforded on the appeal, the Court did not "deem it appropriate 


to determine, or to canvass in any way” (slip op. 4) these issues on the merits. 


In the district court, appellants’ counsel stated during argument on the 
motion for preliminary injunction that if the court should refuse the injunction, 


the complaint should be dismissed, because: 
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"If the injunction is denied, Your Honor, and the seven 
plaintiffs who are writers are once more excluded from this 
industry and if the Court does not issue an order from which 
I may effectively appeal, the defendants will have won their 
case. Now. they will have won it not on the merits; they 
have won it simply because the plaintiffs will be unable Haat? 
cially to carry it on.” (JA 555(1)). 


The district court neither granted the preliminary injunction nor le dieent 
the complaint and, in view of the narrow scope of review afforded|on this 
appeal (slip op. 4), appellate review of the crucial legal issues has been 
postponed (according to appellees’ estimate) for 2 minimum of at least two 


and one-half years (JA 556). 


If, however, the Court had reviewed the findings of the district court 


uninhibited by the "clearly erroneous” rule, we believe it would have been 
required to reach these crucial legal issues on this appeal and to decide 
them. This is especially true because the material facts upon which appellants 
relied to establish appellees' violation of the antitrust laws were based on 
documents, the sworn testimony of appellees’ officers in prior proceedings, 
and facts which, on this record, were undisputed (App. Br. 5-11, 23-36). 
Accordingly, if appellees’ challenged action was per S€ illegal under the 
antitrust laws, the order of the district court should have been reversed. 

On the other hand, if appellees’ challenged action was not per se illegal and 
inasmuch as the record before the Court is, in substance, the record upon 
which appellants would rely to establish these issues on trial, then appellants’ 


complaint should have been dismissed. Smith v. Vulcan Iron Works, 165 US. 
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518, 524 (1897); Metropolitan Water Co. v. Kaw Valley Drainage Dist.. 


223 U.S. 519. 523 (2912); Victor Talking Machine Co. v. Starr Piano Co., 


(2 Cir). 263 Fed. 82, 84. 
CONCLUSION 


By reason of the foregoing. the petition for rehearing, en banc, 


should be granted. 


Respectfully submitted, 
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‘of any allegation that the taxpayers had not passed on the tax 
ito their customers or had obtained the consent of those cus- 
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| 3 Was the District Court without jurisdiction to entertain 
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COUNTERSTATEMENT OF THE CASE 

~ The taxpayers filed a complaint in the court below demand- 
: ing judgment against the United States in the amount of $500 
wa tbe shataeont of cabaivt taxes aaseesed agaiiat then in 
the amount of $31,160 plus interest. (R. 1-3.)* In their 
complaint, the taxpayers alleged: the filing of proper returns 
and payment of the amount of cabaret taxes due; service upon 
them of notice and demand for payment of the additional 
amount of $31,660.55. with interest or $7,861.87, which had 
been assessed as additional cabaret taxes due; the additional 
assessment was based upon an arbitrary conclusion of the 
District Director of Internal Revenue; payment of $500 under 
protest to be applied toward the additional assessment; filing 
of.a claim for refund of the $500 and abatement of the re- 
mainder of the ‘assessment with the District Director of Inter- 
nal Revenue; an and receipt of a formal notice of rejection of 


* Alt record references are to the pages of the Joint appendix. 


- 


(09) 


2 


May §,.1961, dismissing 

22) The taxpayers then 

which motion the court also denied (R. 25). Notice of appeal 
was filed by the taxpayers on June 21, 1961. (R. 20.) 


STATUTES INVOLVED 
‘The périndat stetates nity be found in the Appendht, infra. 
SUMMARY OF ARGUMENT 


1. The District Gourt was without é jursdittion to entertain 

the suit since there had been ne proper claim for refund made 
with the District Director of Internal Revenue: It is clearly 
established that the United States cannot be sued without its 
consent, and that it can attach whatever conditions it may wish 
to its consent t be sued. Statutory consent to be sued, by the 
jnite ates, is jurisdictional, and absent such consent the 
Di rick Cc ort is wi tt os “yo we to ent rere; a suit 
against the United States. Ag & condition to its consent to bé 
sued for the refund of taxes alleged to have been Megally 
: D tive Claim for refund mn | must first be filed in accord cord- 
ancé with law and the proper sper Regulations. The statute and 
ions apr 5 to Fefunds of the type of taxes here in 

issué provide that a statemen it setting forth certain sin facts must 
be filed with the claim for refun ad. It is undisputed that the 
statettient was not fled by these taxpayers with their clam for 
refund. Thé conditions ons upon which the United States has 
lished, the District Court was without jurisdiction to entertain 
the taxpayers’ suit and properly dismissed it. There is no 
merit to the contention that the District Director of Internal 


Revenue waived the defeet in the claim filed with him by the 
taxpayers: 


2 Assuming, arguendo, the defeot in the claim for 


of eabaret taxes shall be made, 
that he did not intlude the téx in the price of the article sold, 
has refunded the amouitt of the tax to the person to whom 
the artile was sold, of has filed with the Conttnissioner the 
dctistirt of the ultitoate pufchaser to sué on his behalf. This 
statute adds ai additional element to the taxpayers’ right of 
recovery, ahd this elemert inist be alleged and proved upon 
trial. Phere is 9 complete absence of any such allegation if 
the complaint filed by the taxpayers, aid the complaint there- 
fore fails to state a claith upoh which felief could be granted. 
3. The demand made by the taxpayers in their complaint 
that the District Court order the abatement of the asséssed, 
But wnpaid, balance of the cabaret tax was not within the 
jurisdiction of the District Court. It has been previously 
set out that the United States cannot be sued eéxtept as it con- 
senta to be sued, arid there is no statutory consent to & suit for 
the abatement of assessed, but unpaid, taxes. Moreover, there 
ig & specific statutory provision tht no court shail have juris- 
diction to enjoin the assessment or collection of atax. Its 
also well settled that a suit for declaratory judgment with re- 
spect to federal taxes cannot be entertained by & District 
Court. Both of these restrictions on the jurisdiction of Dis- 
trict Coutts with respect to federal taxes would be negated if 
the court has jurisdiction to abate an unpaid tax. The tax- 
payers have confused the statutory authority vested in the 
Coinniissioner of Internal Revenue to abate certain types of 
tak naseséments with the jurisdiction of a District Court to do 
80. There is no authority upon which it can be said that the 
court had jurisdiction to abate the unpaid tax assessment here 
in question, and the District Court properly dismissed the 
complaint demanding such relief. 


4 
ARGUMENT... 


L. The District Court had no jurisdiction to entertain 2 suit 
“< “ger recovery of the $500 paid by the taxpayers, since 2 proper 
~‘gtaiin for Yefand had not been filed: with the District Direc- 


menced for the recovery,of a tax 


ror Hlegally assessed or-collected. This administrative 
claim must be filed in accordance with. the provisions of law 
and appropriate Regulations. The filing of such a claim is & 
condition upon which the United States had consented to be 
sued, and, until this condition is met, the District Court is 
without. jurisdicti to entertain a suit for the recovery of 
taxes paid. Rock Island & C. B.R. v. United States, 254 US. 
141; United States v- ‘Standard Oi Co.,,158 F. 2d 126 
(CA. 6th). - . : 
The complaint in this case alleged an erroneous assessment 
of cabaret taxes by the Commissioner, $500 of which assess- 


5. 


Treasury Regulations 43 (1941 ed.), Section 101.42(c) [as 
amended by T.D. 6251, 1957-2 Cum. Bull. 849],7 provide: 
+. * In the case of the cabaret tax (see section 101.13), 


ten statement under the 
sufficient evidence that (1 


section 101.41. 


’ The filing of the statement or other sufficient evidence with 
the claim for refund is a condition of the statutory consent to 
be sued, given by the United States. The proper filing of such 
statement is therefore necessary before the District Court has 
jarisdiction of a refund suit. United States v. Standard Ow 
Co., 158 F. 2d 126 (C.A. 6th); Vico Co. v. Commissioner, 159 
F.2d 148 (C.A. 9th) ; Cudahy Packing Co. v. United States, 152 
FP. 2d 831 (C.A. 7th), certiorari denied, 328 US. 849; Jaubert 
Bros. v. United States, 141 F. 2d 206 (C.A. 5th). 

It is indisputed in the instant case that the taxpayers failed 
to include the statement required by the Regulations with their 
claim for refund filed with the District Director of Internal 
Revenue. They therefore failed to fulfill the conditions im- 
posed by the United States on its consent to be sued. The court 
below was without jurisdiction and properly dismissed the 
complaint. 

The taxpayers seem to contend (R. 7) that compliance with 
the Regulations in question was waived by the notice disallow- 


——— 

* Regulations 43 are the excise tax Regulations promulgated under In- 
ternal Revenue Code ef 1989. Suck Regulations are made applicable under 
the Internal Revenue Code of 1954 by Section 7807 thereof (20 U.S.C. 
2958, Sec. 7807). : 


ing their claim for refund.- The disallowance notice (R. 14) was 
letter and did not state the grounds of 


The question of what requirements are subject to waiver 
by the Commissioner is- not completely -clear. - As. Justice 
Frankfurter, in Angelus Milling Co. v. Commissioner, 325 US. 
293, 296, pointed.out: “Candor does not permit one, to say 
that the power of the Commissioner to waive defects in claims 
for refund is a subject made crystal-clear by the authorities.” * 
In. discussing what facts were sufficient to show a waiver, Jus- 
tice Frankfurter made it plain. that such was not to be lightly 
implied (pp. 297-298): - : 

Since, however, the tight net which the Treasury. 

-. Regulations fashion is for the protection of the reve- 
nue, courts should not ‘unduly help disobedient- refund 
claimants to slip through it- The showing should: be 
unmistakable thet the Commissioner has.in fact ‘seen 
fit to dispense with “his formal requiremenfs and: to 

_. examine the merits of the claim. It is not enough that 
im some roundabout way the facts supporting the claim 
may have reached him. The Commissioner’s attention 
.. should have been focused on the merits of the particu- 


in its submission: ‘We do not think that the petitioner 


In cases decided subsequent to Angelus Milling, supra, the 
lower courts are divided as to whether failure to file-a state- 
United States v. Felt é Terrant Co., 283 U.S. 260; United States v. Gorbutt 
OB Co., 02 US. 528. 


7 
ment with the claini ‘for refund, as is required by. the Regula- 
tions in question, is a defect subject to waiver. Some courts 
have held that the requirement: is‘one of substance, not form, 
and is not subject to waiver. See e.g., United States v. Stand- 
ard Oil Co.,'158 °F. 2d 126°"(C.A. 6th); Vica Co.-v. Commis- 
sioner, 159-F. 2d 148'(C.A: 9th). - Others have held the require- 
ment to be formal, subject'to waiver by the Commissioner. 
See, e.g., South Coast Corp. v: Commissioner, 180'F.-2d 878 
(C.A. 5th) ;-Vogel v. Knoz, 147 F. Supp.10: (Minn.). How- 
ever, even: those-cases holding the requirement to be subject 
to waiver have followed the command of Angelus Milling and 
required: proof of an investigation of the merits of the claim 
before any waiver was found. a ; 

Section 6416(a), Code of 1954, establishes a new element m 
the recovery of cabaret taxes.‘. “It is no longer sufficient that 
the taxpayer prove the taxes to have been illegally or errone- 
ously collected. He must further establish that he has borne 
the burden of the tax. The method of establishing this element 
of his claim is controlled by the Regulations. Is.it possible to 
dispense with the form, or method, of establishing this element 
without also disposing of the element itself? On this basis, 
it would appear that.compliance with the Regulations is man- 
datory,:not subject to waiver. Certainly, in the instant case, 
the claim for refund filed by the taxpayers (R. 13) made no 
attempt to establish, in any manner whatever, the requirements 
of Section 6416(a), Code of 1954. 

_As: respects proof of facts constituting a waiver, the allega- 
tion of such facts is conspicuously absent in the complaint. 
There is nothing alleged in the complaint indicating that the 
taxpayers’ claim for refund was investigated and disallowed on 
the merits. In-conclusion, it appears that the taxpayers filed 
a defective claim for refund, and the court below. was therefore 
without jurisdiction to hear the merits. of their suit. 


“This provision had no pretiécessor’ in the Internal ‘Revenue Code of 
1989 as respects cabaret taxes. There were. similar statutes, however, 
that applied to claims for refund of other excise taxes. See, eg. Sec 
ton ‘S448, Internal Revenue Code of 1989 (26 U-8.C. 1952 ed., Sec. 3448). 
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IL. The complaint failed to state a claim upon which relief 
could be granted and was therefore properly dismissed 


Assuming, arguendo, that the defective nature of the tax- 
payers’ claim for refund did not deprive the court of jurisdic- 
tion to entertain their suit for recovery of the $500 paid on 
the assessment, the complaint was still properly dismissed. As 
has been previously alluded to, Section 6416(2), Code of 1954, 
adds an additional element to a suit for recovery of cabaret 
tames erroneously or illegally collected. The taxpayer must 
establish that he has borne the burden of the tax as required 
by the statute. That this additional element must be alleged 
snd proved upon trial has been clearly established by the 
Supreme Court, when it commented upon a similar provision 
in the Revenue Act of 1928 ° as follows (United States v. Jej- 
ferson Electric Co., 291 US. 386, 400): 

As to the effect to be given to that subdivision in suits 
for refunds, we are of opimion that, as it makes the right 
to a refund to depend on an additional element—that 
the taxpayer has not collected the tax, directly or in- 
directly, from the purchaser, or, if it was so collected, 
has returned it to him—the courts in adjudicating 
claims of the designated class are under's duty to give 
efiect to the subdivision by regarding the additional 
element as a matter to be shown by suitable allegation 
and established by appropriate proof, like other ele- 
ments of such a right or eause of action, and by deter- 
mining the sufficiency of pleadings and evidence 

To the same effect are the later cases dealing with similar pro- 
visions of the various Revenue Acts. See Sharp & Dohme v. 
United States, 144 F.2d 456 (CA. 3d) ; United States v. Stand- 
ard Oil Co., 158 F. 2d 126 (C.A. 6th) ; Vica Co. v. Commissioner, 
159 F. 2d 148 (CA. 9th). Even where it was held that the 
Commissioner had waived compliance with the Regulations 
requiring the filing of a statement with the claim for refund, 
showing that the taxpayer had borne the burden of the tax, 


® Section 424, Revenue Act of 1928, ¢. 882, 45 Stat. 791, 866. 
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the taxpayer was denied relief in the trial court when he failed 
to prove that element of his claim. Vogel v. Knoz, 147 F. 


Supp. 10.(Minn.). oe. > TH 
«ci "Phe: complaint in the instant case,: having failed to allege 
the element required by Section 6416(a), Code:of 1954, was 
fatally defective. It was. therefore properly dismissed. by. the 
trial court.* 4 Oe, ’ 
TIL The ‘District Court had’ no jurisdiction to abate the 
°° gapaid portion -of the assessed ‘cabaret taxes 
In their complaint, the taxpayers demanded that the unpaid 
portion of the cabaret tax assessment be abated. (R.3.) The 
District Court was alleged to have jurisdiction of such a claim 
pursuant to 28 US.C., Section 1346(a) (1) (Appendix, infra). 
It is clear from a cursory reading of this statute, however, that 
jurisdiction is there conferred on the District Courts only for 
the recovery of taxes paid. There is nothing in the statute 
which could :be construed to authorize the abatement of as- 
sessed, but unpaid, taxes. The taxpayers have pointed to. no 
statutory authority by which the United Stetes has consented 
to be sued in such an action. Such consent, as has been pre- 
viously pointed, out, is necessary to.vest the District Court 
with jurisdiction. United States v. US. Fidelity Co., 309 US. 
506; United States v. Shaw,309 US. 495; Pass v. McGrath, 192 
F, 2d 415, 89 App. D.C. 371, certiorari denied, 342 U.S. 910; 
Domestic & Foreign Commerce Corp. V. Littlejohn, 165 F. 2d. 
235, 83 App. D.C. 18, reversed on other grounds sub. nom., Lar- 
son v. Domestic & Foreign Corp., 337 US..682., This principle 
has had application with regard to suits involving federal 
taxes. In Naus v. Brodrick, 103 F. Supp. 233, 238 (D. Kan.), 
the court said:, ie . : 
Plaintiff has failed to show any statute authorizing 
@ suit against. the United States for the discharge or 
extinguishment, by decree of the Court, of a notice 
of tax lien covering taxes due and owing to the United 
“Taghat the complaint falled to state a claim was property set up in the 
Government's motion for Judgment on the pleadings. Ordig v. Western 
4 Southern Indemnity Co., 119 F. 2d 501 (C.A. 6th). 
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States, or for the release or discharge from such liens, 

by decree of the Court; of property that may be sub- 

ject to such tax liens. Only such types of adtions #3 

are specifically anthorized by federal statute may be 

thaintained against the United States. [Citing cases.] 
Moreover, Congress has seen fit to specifically provide that 
mo action shall be maintained to restrain the asséssment or 
collection of a tax. Section 7421(a), Internal Revenue Code 
of 1954 (26 U.S.C. 1958 ed., See. 7421). Federal taxes are 
also expressly excepted from the Declaratory Judgment Act, 
8 USC. 1958 ed., Section 2201. The relief demanded by the 
taxpayers, abatement of the assessment, is in direct conflict 
with these provisions. 

The taxpayers apparently contend (R. 9) that the recent 
Supreme Court decision in Flora v. United States, 357 US. 63, 

on reheating, 362 US. 145, supports the contention that the 
fifa] court had jatiedietioei £5 abote a tai asbestinieiit. Flore, 
however, was concerned with the question of whether a taxt- 
payer had to pay the entire amount of an income tax assess- 
ment before the District Court had jurisdiction to entertain 
& tefund suit. In holding that full payment was a jurisdic- 
tional prerequisite to suit, the Court indicated that the rule 
was not the same with regard to excise taxes. 362 US., 
p. 171, fa. 37; p. 175, fn. 38. It was said, in the latter foot 
note, that “excise tax assessments may be divisible into a tax 
on éath traiisaction or event, so that the full-payment rule 
would probably require no more than payment of a small 
amount.” The Court did not mention that jurisdiction would 
thereby be extended to any controversy in excess of the actual 
amount paid. 

In some cabaret tax cases (e.g., Jones v. Fox, 162 F. Supp. 449 
(M4id.)), jurisdiction to determine the validity of the entire 
assesament, although only a part had been paid, vested in the 
District Court due to a counterclaim by the Government. 
The taxpayers seek to dispose of this distinction (R. 9) by 
saying that is a flagrant attempt to overcome the effect of 
Flora. That, however, is not thé qitestion. If the trial court 
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did not otherwise have jurisdiction to adjudicate the legality 
of the unpaid portion of the assessment, the Government was 
not obliged to vest it with jurisdiction by counterclaiming. 
There has been no authétify pointed out that would show 
the trial court had jurisdiction to abate the unpaid assessment. 
The complaint demanding such relief was therefore properly 
syerntieed ) 
comciusion 
The judgment of the District Court is correet in all respects 
and should therefore be affirmed. 
Respectfully submitted. 
Louis F. OsekpoBres; 
Assistant Attorney General, 
Lae A. Jackson, 
A. FL Prescort, 
Rimzaer L. Wakes 


Attorneys, 
Department of Tustice, 
Washington 25, D.C. 


APPENDIX . 


" Internal Revenue Code of 1954: 
Sec. 6416. Cae Tass Oe Bs as Sa 

(a) [As amended. by Section 4(b), Tax Rate Exten- 

sion Act of 1958, P_L. 85-475, 72 Stat. 259, and Section 
: 163(s), Excise Tax Technical Changes Act of 1958, P-L. 
85-859, 72 Stat. 1275]. 

‘Condition To Allowance— 

(3) re en diag oe 
payment of tax imposed by section 4231 (4), (5), or (6) 
(cabarets, etc.), chapter 31 (retailers taxes), or chapter 
32 (manufacturers taxes) shall be allowed or made un- 
less the person who paid the tax established, under regu- 
lations prescribed by the Secretary or his delegate, 
that; he— 

(A) has not inclnded the tax in the price of the 
article, admission, or service with respect.to. which it 
was imposed and has not collected the amount of the tax 
from the person who purchased such article, admission, 
or service; 

(B) has repaid the amount of the tax— 


ii) im the case of any tax imposed by section 
4231 (4), (5), or (6) (cabarets, etc.) to the person who 
paid for the admission, refreshment, service, or 
merchandise; 2 


* ° _) or is ° 


(D) has filed with the Secretary de his delegate the 
’ written consent of the person referred to in subpara- 
(122) 
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graph (B) prpre (ii), or (iii), as the case may be, to the 
: credit or the making of thp refund. 
(26 U.S.C. 1958 ed., Sec. 6416.) 

Swe. 7422. Crvm Acrions ror Rzronp. 

(a) No Suit Prior To Filing Claim For Refund—No 
suit or proceeding shall be maintained in any court for 
the recovery of any internal revenue tax alleged to have 
been erroneously or illegally assessed or collected, or of 
any penalty claimed to have been collected without 
authority, or of any sum alleged to have been excessive 
or in any manner wrongfully collected, until a claim for 
refund or credit has been duly filed with the Secretary 
or his delegate, according to the provisions of law in 
that regard, and the regulations of the Secretary or his 
delegate established in pursuance thereof. 

(26 U.S.C. 1958 ed., Sec. 7422.) 

28 US.C.: 

Suc. 1346 [As amended by Section 1, Act of July 30, 
1954, c. 648, 68 Stat. 580]. United States as 
defendant. 

(a) The district courts shall have original jurisdic- 
tion, concurrent with the Court of Claims, of: 

(1) Any civil action against the United States for 
the recovery of any internal-revenue tax alleged to have 
been erroneously or illegally assessed or collected, or 
any penalty claimed to have been collected without au- 
thority or any sum alleged to have been excessive or 
in any manner wrongfully collected under the internal- 
revenue laws; 

° e e e @ 


